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The District of Columbia, Defendant. 

United States of America, ^ 

Distvict of Goluitthoid, 88. 

ings had, in the above-entitled cause, to wit. 
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Filed September 18, 1913. 

In the Supreme Court of the District of Columbia. 

At Law. No. 56202. 

Leonard R. Coates, Plaintiff, 
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The District of Columbia, Defendant. 

The plaintiff, Leonard R. Coates, 

of Columbia, fw money due m during the month* of 
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2 LEONAKD B. COATES VS. THE DISTRICT OF COLUMBIA. 

gaeed, under a permit or license issued to him by the Health Officer 
of the District of Columbia, pursuant to the laws then m force in smd 
District of Columbia, in a large and profitable business of sujylpng 
milk from his said dairy and dairy farm to customers within ffie D^ 
trict of Columbia; and whereas in the management of ^id daii^ 
and dairy farm, and in the conduct of his said business the plain¬ 
tiff has complied with and conformed to the requirements and obl^ 
tions prescrfbed by the Health Department of the defendant the Di^ 
trict of Columbia, under the provisions of the 
act of Congress of the United States, entitled An Act 

the ^e of milk in the District of Columbia, and for other 
2 purposes”, approved March 2, 1895; '^hereunder his ^d 
dairy and dairy farm have been constantly under the inspw- 
tion of the Health Officer of the said Distnct of Columbia, the d^ 
fendant herein; and whereas under the niles and 
scribed, under the authority of said act 

Department of the District of Columbia, the plaintiff by rea^o 
conditions existing during the period first hereinbefore mentioned, 
was compelled to libmit to the disinfecting of the stable or bam on 
his said dairy farm to be occupie* by his herd ot 
in the prosecution of said work of f 

between December 11th, 1911, and January 6th, 191^ ^ 

and enforced by the said Health Department of the Distnct of ^ 

lumbia through and by its employees 

disinfection was not carefully or jiroperly done but ^ 
lessness and negligence, and, despite the protest and objection made 
ln^p“rt oflCd by’the plaintiff at the time, {hf fble or 

bam was throughout, on floors, walls and ceilings, h> the said agen 
o^mXCeTof the ^aid defendant, the District of Columbia, spnn- 
kled and Saturated with a large quantity of bichlonde of mercu^, in 
conseauence whereof the whole herd of plaintiff s cows, consishng of 
3 Xe Xculin tested, healthv and good milk produ^g 
cows was ruined as milk producing animals through mercunal s 
Cn^’g contracted by reason of the said negligent anjl exc^ve ^ 
careless use, by the agents or employees of the defendant of the 
bichloride of mercury, as aforesaid, in the Mid bam ot liable i 
which the said cows had to be and were stabled and M, and the 
plaintiff’s said businessof shipping milk 
3 District of Columbia, for which bu.«ines.s the plaintiff held hw 
permit or license from the Health Department of ^ 
District ofColumbia was practicallyd^troyed and injiinous^ affec^^ 
to the great pecuniary loss of the plaintiff; and the i w 

ther co^elled to expend divers large sums of money, to wit, fn®^?? 
of $2® in the effort to eradicate the poison o mercuiy vnth 

which his said stable or bam had been m ^ 

saturated in the attempt at the disinfection thereof by the repr^n 
taffvC ageni or employees of the ®aid Health Departmen^o^^^^^ 
District of Columbia, to the great \o^ and damage of the Piamtiff, to 
wit; in the sum of $12,039.22 and therefor he bnn® 

Attorney for the Plainiiff. 
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The defendant is to plea hereto on or before the twentieth day («- 
clSe o"days and legal holidays), after the service hereof,other¬ 
wise judgment p p g gAUDS, 

Attorney for the PlairUiff. 

DcTTiv/rrer. 

Filed October 11, 1913. 

The defendant says that the declaration filed in the above entitted 
cause is bad in substance. ^ ^ STEPHENS, ' 

ROB’T L. WILLIAMS, 

Attorneys for Defendant, 

4 One of the points to be argued on tWs demurrer m 

agents and employees of the Health jjjg disin- 

trict of &)lumbia whose .alleged negligence ‘ "“f th^^ of the 

defendant herein is not liable. ^ ^ STEPHENS, 

rob’t l. williams. 

Counsel for Defendant. 

thereafter as counsel can be heard. ^ ^ STEPHENS, 

R. L.‘ WILLIAMS, 

Atfys for Deft. 

V 

’ N * 

5 Supreme Court of the District of Columbia. 

Friday, November 21st, 1913. 

Session resumed pursuant to adjournment, Hon. Thos. H. Ander- 
son, Justice presiding. ^ nt ♦ 

Upon considemtion of the dem^r^r fU^ Slteiby t^teS: 

it is ordered that said SiHemurrer, the 

To the action of the Court, in susmn ng ^ 

plaintiff’s attorney notes an ®. be and the same 

laration. Wherefore, it is ^ th^plaintiff take noth- 

is hereby dismissed ^d It ^nsi^^^^^^ f 

Swng held^d recover of plaintiff ite costs, of defense to be taxed 
by the clerk and have execution thereof. 
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LXOKABD R. COATES VS. THE DISTRICT OP COLUMBIA. 


From the foregoing the plaintiff by his attorney in open court 
notes an appeal to the Court of Appeals, whereupon, the penalty of a 
bond for costs is hereby fixed in the sum of Fifty Dollars. 


Memorandvm. 

November 25, 1913.—Appeal bond approved and filed. 
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Assignment of Errors. 
Filed November 29,1913. 


Comes how the plaintiff, Leonard R. Coates and assigns the follow¬ 
ing errors to the action and rulings of the Court herein on November 

21st, 1913. 

1 . The Court erred in holding that the negligence of the em¬ 
ployees and agents of the defendant which occasioned the damages 
sued for in this action, was committed whilst they were in the per¬ 
formance of a governmental function or duty such as relieved the de¬ 
fendant from liahility to the plaintiff. 

2. That the Court erred in its order sustaining the demurrer tilw 
in dismissing the plaintiff’s action and in awarding judgment, with 

costs, against the plaintiff. F. P. B. SANDS, 

Attorney for Plaintiff. 

Service of copy of the above assignments of error acknowledged 

this 28th day of November 1913. t t a ivia 

ROB’T L. WILLIAMS, 

Ass't Corporation Counsel, 

Attorney for the Defendant. 


7 Prsecipe for Record on Appeal. 

Filed November 29,1913. 

♦ ♦♦♦♦♦♦ 

The Clerk will please prepare the transcript of the record on the 
appeal taken in open Court in the above action, and will include 

therein the following. v ioioiQ 

1. The declaration filed by plaintiff on September 
2 The demurrer filed by the defendant on October 11, 

3. The order of the Court entered in the case on November 21, 

1913. Minutes Vol. 59, P. 169. i • 

4. Memorandum of the filing of bond by plaintiii. 

5. The assignments of errors filed. 

6 . This praecipe as to transcript of record. 

F. P. B. SANDS, 

Attorney for Plaintiff. 
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. leonakd e. coatbs vb. thb dktbict of (JOLOMBU. 

Service of copy of above praecipe hereby acknowledged this 28th 
day of November 1913. ^ WILLIAMS, 

Per C. A, M., r, x j * 

Attorney for DefenctasU. 
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Supreme Court of the District of Columbia, 


United States of Ambeica, 

District of Columoio, ss: 

I John K Young, Clerk of the Supreme Court of the District of 
Colimbia, hereby certify the 

both inclusive, to be a true and correct transcript of tto r^ru, m 

' cording to directions of counsel herein filed, ropy of which is m^ 
coMng m 50202 at Law, wherein Leonard 

R’coatesTs Plaintiff ^d The District of ” 

the same remains upon the files and of record in said C • 

In testimony whweof, I hereunto subscnbe my name and a^ 
the seal of said Court, at the City of Washington, in said District, 

this 8th day of December, 1913. 

^ rSeal Supreme Court of the District of Coliimbia.] 

J. R. YOUNG, Clerk, 

By ALF. G. BUHRMAN, AssH Cl k. 

indorsed on cover; District of Columbia Supreme No. 

2630. Leonard R. Coates, appellant, vs. D^nct of Columbia, 
aurt of Appeals, District of Columbia. Filed Dec. 16, IWW. 

Henry W. Hodges, clerk. 


















IN THE 

Court of Appeals, District of Colombia 


LEONARD R. COATES, APPELLANT, 


THE DISTRICT OF COLUMBIA, APPELLEE, 


brief in behalf of the appellant. 


Statement of the Case. 

The facts in the case at bar are fully and briefly set 
out in the declaration (see Record, p. 1-2) in which the 
plaintiff sought to recover damages for injuries to his 
property occasioned through the negligence of the agents 
and employees of the District of Columbia. 

‘ To that declaration a demurrer was filed; (Record p. 3) 
thus admitting not only the truth of the facts upon which 
the claim for damages was based, but, also that those facts 

were well pleaded. 

The ground of the demurrer set up the defense that 







the negligence of the agents and employees of the Dis¬ 
trict of Columbia which caused the said damages, was 
negligence “in the performance of a governmental funUion 
or duty''^ such as relieved the defendant from liability to 
the plaintiff. 

The Court below sustained the demurrer, and gave 
judgment for the District of Columbia. 

Exceptions were filed to the ruling of the Court and to 
the order awarding judgment (Record p. 3) and an appeal 
was taken in open Court from the action of the Court. 

Assignments of Error. 

The fundamental error assigned is apparent from the 
fact that the Court below gave to the words ^^govern¬ 
mental function or duty'*'* as set out in the demurrer, a 
meaning and interpretation not warranted by the Statutes 
creating the District of Columbia, a municipal corpora¬ 
tion, and prescribing its powers, duties and responsi¬ 
bilities, nor by the facts as set out in the declaration. 

The ruling of the Court below had for its support a 
reference to Dillon on Municipal Corporations, which 
cited decisions of three or four State Courts, involving 
facts radically differing from those in the case at bai, and 
applied to different and varying state laws, which are not 
at all similar of the Statutory provisions in force in the 
District; and it is respectfully submitted that, since the 
fact and controlling laws in those cases are not analogous 
to those upon which the present case is based, they do 
not present precedents in decision that should be con¬ 
sidered here. 

We respectfully submit that each case must rest upon 
its own facts as applied to the laws in force in its own 
jurisdiction. 

It is a general rule that it is only through a correct 
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interpretation of the Statutes under which the rights, 
duties and powers of the Municipal corporation are 
created and defined, that a reasonable decision can be 

reached in this case. ^ . 

Those statutes confer upon the appellee, the District ot 

Columbia, all the powers it possess; they pr^cribe a//the 
duties it owes, and they impose all the liabilities to which 

it is subject. 

The Functions and Duties of this Corporation are 

Purely Ministerial. 

Under the statutes creating the District of Columbia a 
municipal corporation there are no fundions or duties 
imposed upon it that are not strictly such as are mints- 
terial in character; no powers that are not simply ad¬ 
ministrative, whether they are to be performed or execu¬ 
ted by the highest officers of the corporation, or by the 
subordinate employees who may discharge them under 
the approved regulations authorized by these laws. 

Therefore we maintain that the work (such as that 
performed by the employees of the District in the case 
at bar) authorized and directed by the Commissioners of 
the District, pursuant to the law, was not a ^^^^overnmental 
function,^'' but it was merely ministerial in its character, 
and such as made it the duty of the corporation author¬ 
ities to see that it was done in a safe and skillful manner. 
It was a corporate and ministerial duty, not discretionary 

but mandatory. , . . 

In support of this proposition we cite the decisions in 

the cases of— 

The Rochester Wh. Lead Co. vs. Rochester, 3 
Comstock, 166. 

Weightman vs, Washington, 1 Black, 39. 

City of Lowell vs. R. R. Co., 23 Pick., 24 
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Chicago vs. Robbins, 2 Black, 418. 

Storrs vs. Utica, 17 N. Y., 105. 

Mayor vs. Sheffield, 4 Wallace, 189—191. 

Dillon on Mun. Corp., Secs. 791, 794, 795, 796. 

When a corporation, within the scope of its corporate 
power, authorizes work to be done, the officers interested 
with the execution of the work become its agents so as 
to render it liable to individuals for injuries received by 
reason of negligence on the part of the officers in the 
performance of the work. 

Dillon on Mun. Corpns., Secs. 765, 766, 779 
and note 6. 

The Mayor vs. Bailey, 2 Denio, 441. 

Thayer Boston, 19 Peck., 511—515. 

Sher. & Redf. on Negligence, Secs. 155-173. 

On several occasions suits have been brought by indi¬ 
viduals who claimed damages for injuries resulting from 
the negligence of the agents or employees of the District 
of Columbia, and their suits covered the changes made 
from time to time in the several statutes controlling in 
this district. In those cases the identical defense set up 
by the demurrer in the case at bar was presented in va¬ 
rious ways. It was strenuously advocated by the attor¬ 
neys for the District, and we submit a brief resume 
thereof herein to demonstrate the errors assigned by this 
appellant. 

Cases Under the Statutes in Force Here and the 

Decisions Thereunder. 

Through all the changes in the legislation by Congress 
in the exercise of its exclusive powers over the District 
of Columbia under the Constitution, its liability as a 
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municipal corporation, for damages to parties who suffer 
from the negligence of the employees and apnts of the 
District, has been clearly defined in the decisions of the 
Supreme Court, which interpreted the various statutes 
under which it has existed as a municipal corporation, 
and in cases which were presented to that high tribuna 
on appeal from the courts of the District. 

That it was liable for damages in such cases was decided 
under the old corporation when it had a mayor and com¬ 
mon council in the case of Weightman w. Washington, 1 


“to'the act of February 21,1871 (16 Stats, at 
Laree 4191, the defendant was declared to be a niunici- 

^;"c;rporition under the name of ^The District of 

Llumbia,” with a Board of Health and a Board of Pub¬ 
lic Works, each with definite duties set out under special 
sections of the act, the officers of which Boards were 
equally officers of the corporation as the act sets out. 

The case of Barnes the District of Columbia (91 
nt Cv 540), arose under that corporation^ and t e 

Supreme Court of the United States interpreted that 
statute to define and declare its liability in cases of dam¬ 
ages to individuals arising from the negligence of its 

agents and employees. 

Every defense that could be devised was presented by 
the able counsel of the District in that case, but the 
Supreme Court, after thoroughly discussing every such 
defense, clearly and positively held that the Distnct of 
Columbia, being but a municipal corporation, was liab 
in all such cases for damages occasioned through the 
negli-^ence of its employees to individuals without any 

exception, and the officers of the ® 

provided for under the laws were declared to be but 
officers of the municipal corporation; and the court de¬ 
clared, in respect of the character of the acts of the cor- 
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porate ofi&cers, in lan^iage which disposes of the conten¬ 
tion set up in the demurrer filed in the present case as 
follows: 

We do not regard its (the corporation’s) acts 
as sometimes those of an agency of the State and 
at others those of a municipality ; but that its char¬ 
acter and nature remaining at all times the same^ 
it is great or small according as the legislature 
shall extend or contract the sphere of its action^'' 

And the court cited twenty-six decisions from ten 
States and five Supreme Court decisions as being in line 
with its own conclusions in that case. 

By the act of June 20, 1874 (28 Stat. at Large, 118) 
the act of 1871 was repealed and a new organization was 
created to administer the affairs of the Distict, and its 
powers and liability were discussed in the case of the 
Met. R. R. vs. The District of Columbia (132 U. S. 1-7), 
and the Supreme Court held that— 

“ The subordinate legislative powers of this 
municipal corporation do not make them sovereign 
adding that ^^we are clearly of opinion that the 
District of Columbia is a municipal corporation 
having a right to sue and be sued^ and subject to the 
ordinary rules that govern the law of procedure 
between private per sons. 

Later Congress again exercised its exclusive right of 
legislation over the District of Columbia, and the act 
approved June 11, 1878 (20 Stats, at Large, 102) stands 
now as the organic law of this municipal corporation. 

In Section 1 it is declared that the District of Colum¬ 
bia is created a government by the name of the District 
of Columbia, by which name it is constituted a body 


corporate for municipal purposes^'' and that it shall exer¬ 
cise all the other powers of a municipal corporation not 
inconsistant with the Constitution and the laws of the 

United States^ 

Section VII declares that— 

“The District of Columbia shall remain and 
continue a municipal corporation as provided tn 
Section 2 of Ihe Revised Statutes relating to the 
said District, atid the commissioners herein pro¬ 
vided for shall be deemed and taken as officers of 
such corporation!'^ 

Another section provides that— 

“ In lieu of the Board of Health now authorized 
by laWy the Commissioners of the District of Co¬ 
lumbia shall appoint a physician as health officer^ 
whose duty it shall be^ under the direction of said 
Commissioners^ to execute and enforce all laws re¬ 
lating to the public health!'^ 

It was in the performance of just such a duty or func¬ 
tion prescribed by the regulations, approved pursuant to 
law, that the employees of the District were engaged 
when their negligence occasioned the damages forming 
the basis of the appellant’s suit at law. So that it is 
manifest that the rule of liability as above laid down by 
the Supreme Court of the United States was in nowise 
changed or affected by that legislation, but rather was it 
strengthened in its force and effect, and the grounds 
upon which the demurrer is based are without merit 
The employees whose negligence caused the damages 
to the appellant, as well as the Commissioners, under 
whose direction they acted, are merely the agents of the 
municipal corporation, discharging a simple duty im¬ 
posed by the law. 
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In the case of Met. R. R. Co. vs. D. C., above cited, 
the Supreme Court further said : 

“ The mode of appointing the officers (or agents) 
does not abrogate its character as a mufiicipal cor¬ 
poration. It is not a department of the govemi- 
ment. The municipal corporation is confined to 
mere administration. The identity of the corporate 
existence is continuedT 

The court further said : 

“ It is contended that the government of the Dis¬ 
trict of Columbia is a department of the United 
States Gcrvernment and that the corporation is a 
mere name and not a person in the sense of law 
distinct from the government. We cannot assent to 
this view.'''* 

Thus is the identical contention that is set up by the 
demurrer again met and disposed of. 

We next cite the case of Woodbury vs. D. C., 136 U. S., 
450-467, where the Supreme Court again reverses, dis¬ 
cusses, and interprets the act of March 11, 1878, in 
respect to the liability of the District of Columbia for 
injuries to individuals occasioned through the negligence 
of the agents and employees of the District. 

The contention presented as a defense was that “whilst 
the District of Columbia is still a municipal corporation, 
it has not as a municipal corporcUion the features involv¬ 
ing it in the liability under consideration.” Which is 
precisely the defense contended for in the demurrer in the 
case at bar, and the court closed its remarks upon the 
point we are now considering with the following signifi¬ 
cant statement, to wit: 

If the rule announced in the Barnes case is 
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not satisfactory to Congress it can be abridged by 
statute 

Thus declaring that in the courts which recognized its 
paramount rule of decision the question propounded by 
the demurrer in the case here at bar is finally settled—and 
its conclusions cannot be modified or nullified otherwise 
than by the expressed will of Congress whenever it 
should be deemed the proper thing to do—and Congress 
has not expressed any such desire or intention. We may 
add just here that in the digest of the decisions of the 
Supreme Court of the United States, under the title of 
» Municipal Corporations, Paragraph 147, it mentions the 
fact that, in addition to the cases cited in the Barnes case 
hereinbefore alluded to, the ruling of the Barnes case has 
been approved and followed as laying down the correct 
rule upon the question of the liability of such corpora¬ 
tions for damages resulting from the negligence of the 
employees of the corporation, in forty cases cited 
from the decisions of the highest courts in twenty ad- 
ditional States. 

Finally, as to authority in decisions, we submit that 
this Honorable Court of Appeals (in the case of Roth vs. 
the District of Columbia, 16 D. C. Appeals, 323, wherein 
the lower court had made a similar ruliug to that ren¬ 
dered in the present case), reviewed the decisions in the 
Barnes and Woodbury cases, and in no unmistakable 
terms accepted the rulings in those cases as controlling 
and determining the question, and summed up with the 
declaration that the negligence complained of was such 
as made the District liable, and that “the performance of 
such public duties does not require the perpetration of a 
nuisance^^—^xi^ that in such negligence ^Hhe municipality 
is in violation of its public duties?'' 

Wherefore, we respectfully submit that since the only 
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question is as to the liability of the District of Columbia, 
a municipal corporation, to respond in damages for in¬ 
juries to this plaintiff through the negligence of its 
employees or agents in work on which they engaged, 
under the direction of the Commissioners of the District, 
the court below erred in its rulings and judgment, and we 
respectfully submit that those rulings and judgment 
should be reversed and the demurrer disallowed. 

F. P. B. Sands, 

Attorfiey for Appellant. 
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IN THE 


rfourt of ])ynct of 

January Term, 1914. 


N o. 2630. 


LEONARD R. COATES, Appellant, 

V8. 

THE DISTRICT OF COLUMBIA, Appellee. 


APPELLEE’S BRIEF. 


The appellant, Leonard R. Coates, on the 18th day of Sep¬ 
tember, 1913, filed in the Supreme Court of the District of 
Columbia his declaration at law, wherein he sought to recover 
from the District of Columbia in the amount of $12,039.22, 
being the amount of damages he claimed to have suffered by 
reason of the alleged carelessness and negligent acts of the 
health department of the District of Columbia, its employees 
and agents, in and about the disinfection of appellant’s stable 
or barn maintained on his dairy farm in the county of Prince 
George, State of Maryland. It appears from the declaration 
that appellant had for some time been engaged in the dairy 
business, conducting said business under a permit, or license, 

It 


issued to him by the health officer of the District of Columbia, 
and that the health department of the District of Columbia 
caused inspection to be made of said dairy farm under and 
by virtue of the second section of an act of Congress entitled 
“An act to regulate the sale of milk in the District of Colum¬ 
bia, and for other purposes,'' approved March 2, 1895. It is 
further alleged in said declaration that the plaintiff, by reason 
of conditions existing in and about his dairy and dairy farm 
during the months of December, 1911, and January, 1912, 
was compelled to submit to the disinfection thereof by the 
health department of the District of Columbia, acting 
through its agents and employees, and under rules and regu¬ 
lations enforced by said department, and that during said 
period, and while so engaged, “The said agents or employees 
of the said defendant. The District of Columbia, sprinkled 
and saturated with a large quantity of bichloride of mercury" 
the said stable or barn and the floors, walls, and ceiling 
’ thereof; that said work of disinfection was done in a manner 
grossly careless and negligent, and that the cattle owned by 
appellant contracted mercurial poisoning therefrom, were 
ruined as milk-producing animals, and that the appellant s 
business was practically destroyed, all to his damage in the 
amount first stated. 

To this declaration the District of Columbia demurred, 
setting out as a point to be argued on the demurrer that the 
agents and employees of the health department of the Dis¬ 
trict of Columbia, whose alleged negligence in and about the 
disinfecting of plaintiff's stable or barn is chargcjd as the basis 
of action, were at the time of said alleged negligence engaged 
in the performance of a governmental function or duty for 
which the defendant. The District of Columbia, is not liable. 

This demurrer was argued, taken under advisement by the 
court, and on the 21st day of November, 1913, sustain^; 
whereupon the appellant elected to stand on his declaration 
and noted his appeal to this honorable court, setting out the 

following 
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Assignment of Errors. 

1. The court erred in holding that the negligence of the 
employees and agents of the defendant which occasioned the 
damages sued for in this action was committed while they 
were in the performance of a governmental function or duty, 
such as relieved the defendant from liabiUty to the plaintiff. 

2. That the court erred in its order sustaining the de¬ 
murrer filed; in dismissing the plaintiff’s action and in 
awarding judgment, with costs, against the plmntiff. 

The sole question at issue in this case, then, is: 

Is the District of Columbia, as a municipal corporation, 
liable for the acts of its health department or the officers, 
agents or employees thereof—does the doctrine of regpond- 
eat superior apply? 


ARGUMENT. 

t 

The health department of the District of Columbia has 
had its duties defined and owes its being to numerous acts 
of Congress, notably the act approved February 21,1871 (16 
Stat. at Large, p. 424), the act approved June 11, 1878 (20 
Stat. at Large, p. 107), and the act approved August 7,1894 
(28 Stat. at Large, p. 267). Reference to these acts will 
show at a glance that the whole intent and purpose of Con¬ 
gress was to provide officers and clothe them with authority 
to protect and safeguard the public health. Congress in the 
premises acted in the capacity of a legislature, and under^ 
took to protect the people of the District of Columbia in pre¬ 
cisely the same manner as the State legislatures, almost with¬ 
out exception, have legislated for the benefit of the people of 
their respective States. These acts of Congress are passed 
in the interest of the public, and the municipality, appellee 
herein, derives no benefit therefrom in its corporate capacity 
and has no special or corporate interest in the enforcement 
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of the provisions of the acts. This is too apparent to admit 
of any argument, and the courts of the various States have 
with great uniformity held that municipalities are not liable 
in any instance for the acts or negligence of their officers 
in the enforcement of those duties which are of public or 
general nature and from which the municipality derives no 
special advantage or profit. Appellant says that the court 
below relied for its ruling to a reference from Dillon on 
Municipal Corporations, which reference cited three or four 
decisions of State courts. As a matter of fact the court below 
had cited to it numerous sections from Dillon and a large 
number of cases from courts of last resort of many States, all 
of the decisions being in conformity with the doctrine that 
the municipality is not liable for the defective execution of 
]>owers of a legislative or governmental nature, and that the 
doctrine of respondeat superior does not apply. Dillon on 
Municipal Corporations, vol. 4, 5th edition, sections 1642, 
1648, 1645, 1655, and 1661. 

Section 1661 of Judge Dillon’s work is here printed in 
full for the sake of convenience, the doctrine of govern¬ 
mental function as applied to health departments being 
clearlv stated therein. 

“Sec. 1661 (977). Health Department; Liability 
for Negligence and for Torts of Health Officers.— 
The power or even duty on the part of a municipal 
corporation to make, pi’ovision for the public health 
and for the care of the sick and destitute, appertains 
to it in its governmental or public, and not in its cor¬ 
porate, or as it is sometimes called, private capacity. 
And therefore where a city, under its charter, and 
the general law of the State enacted to prevent the 
spread of contagious diseases, establishes a hospital, it 
is not responsible to persons injured by reason of the 
misconduct of its agents and employees therein; and 
accordingly, the city of Richmond was held not to 
he liable for the loss of a slave admitted to the hos¬ 
pital of the corporation to be treated for the small¬ 
pox, and whom the sen^ants of the city in charge of 
the hospital negligently suffered, when delirious, to 



escape, wander off, and die. Within these principles, 
enforcement of quarantine, and oth^ health reg¬ 
ulations, is a public function, and the city is not lia¬ 
ble for the ne^cligence or tortious conduct of its 
officers and agents in connection therewith. Hence 
the municipality is not impliedly liable for the act 
of its board of health, or other officers, in ne^igently 
permitting persons suffering from a contagious di^ 
ease to spread the contagion. Upon similar princi¬ 
ples, where the officers or employe^ of the ciW, act¬ 
ing for the protection of the public health, destroy 
pHvate property to prevent the spread of contagion, 
there is no liability on the part of the city for the 
property so destroyed, in the absenee of a statute di¬ 
recting that compensation shall be made. So where a 
city coi*poration was, by statute, required to appoint 
commissioners of public charities to take care of 
paupers, destitute children, etc., it was held that the 
duties thus devolved up>on the^ city were public and 
not corporate; that the commissioners were not the 
agents or ser\’^anis of the city, but of the public; and, 
consequently, that the city corporation was not liable, 
on the principle of respondeat superior, for a negli¬ 
gent injurv" caused by an employee of the commis¬ 
sioners in driving an ambulance wagon belonging to 
the city” (pp. 2896-2899). 

Appellant has said in his brief that the decisions of the 
State courts treating and discussing this doctrine were 
not based on facts or law^ analogous to the facts and 
law of the present c^se. It is true that no case of abso¬ 
lute identity with the present one has been discovered, 
but it is submitted that the analogy existing between 
the State laws and the laws governing the board of 
health in the District of Columbia is complete in princi¬ 
ple, and that, in common reason, it is not necessary to find 
the precise law and the precise facts existent in the decided 
case in order to apply to the present case the principles of 
law involved. Manifestly if such circumstances, did exist 
and the decision discovered was that of a court of last resort 
it w^ould be idle to pursue the subject further. Bearing in 
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mind the principle and reason of the doctrine, let us exam¬ 
ine some of the cases where the doctrine has been applied. 

In the case of Ogg vs. City of Lansing, 35 Iowa, 495, it 
appears that the State law then in force conferred upon the 
city council power to establish the board of health and 
to invest it with such powers and impose such duties 
as should be necessary to secure the city from the 
erils and calamities of contagious and malignant dis¬ 
eases. The facts were that the plaintiff was requested 
by the agents and employees of the defendant city to 
assist them in removing from the house the body of one 
Lees, who had died of smallpox, the plaintiff having no 
knowledge of the cause of the death of Lees, nor being given 
any notice thereof by the agents of the city; that the plain¬ 
tiff contracted smallpox and communicated it to two of his 
children, who died thereof. The city demurred to the decla¬ 
ration, setting up that it was not liable for the acts of its 
agents or employees when in or about the discharge of a duty 
of a public or governmental nature such as the protection 
of the health of the community. This demurrer was sus¬ 
tained and an appeal therefrom taken to the Supreme Court 
of Iowa. The Supreme Court, in deciding the appeal, said: 

^‘Appellant concedes that he is unable to cite any 
ca.se of recovery upon a statement of facts similar to 
those presented in this case. Whilst this is not con¬ 
clusive against the plaintiff’s right of recovery, yet it 
is an argument against it whi9i is entitled to some 
consideration. * * * Whilst it is not likely that 

a case in all respects like the one at bar should occur, 
yet it is probable that cases similar in their substan¬ 
tial features and involving the same principles have 
occurred frequently, and the fact that no case of re¬ 
covery under like circumstances can be found, may 
well be taken to intimate a general impression of the 
professional mind, against the right to maintain such 
action. ♦ ♦ ♦ The principle which would hold 

the defendant liable for the negligent acts here com¬ 
plained of would compel a city to respond in dam¬ 
ages for the neglect of its pohce to suppress a riot, 
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the failure of its firemen to arrest a conflagration, and 
the negligence of its physician in prescribing for a 
patient. 

“It is impossible to conceive of the endless compli¬ 
cations and embarrassment which such a doctrine 
would involve, and of the extent to which the public 
interest would suffer thereby. It is safe to assume 
that if such were recogniz^ as the law, no town 
would voluntarily assume corporate functions and 
that every industrial and commercial interest would 
become paralyzed. 

“The true doctrine is that the powers conferred in 
the sections we have been considering are of a legis¬ 
lative and governmental nature, for the defective exe¬ 
cution of which the city cannot be liable. In dis¬ 
charging these legislative functions, the city acts as 
a quasi sovereignty, and is not responsible to indi¬ 
viduals for neglect or nonfeasance of its officers or 
agents.” 

(Citing Wheeler: vs. City of Cincinnati, 19 
Ohio State, 19; Bunkmire vs. Evansville, 

28 Indiana, 187.) 

In the case of Mitchell vs. City of Rockland, 62 Maine, 

118, the evidence tended to show that the defendants health 
officers took the plaintiff^s vessel for a hospital for a man 
suffering from smallpox); that the man died, and that there¬ 
after the health officer caused the vessel to be fumigated, 
which work was so negligently performed that the vessel 
caught fire and was greatly damaged. The court, in ren¬ 
dering its opinion, cited with approval the case of Hafford 
vs. New Bedford (16 Gray), wherein it was held that where 
a municipal corporation either elects or appoints an officer 
in obedience to an act of the legislature, to perform a public 
service in which the town has no particular interest and 
from which it derives no special advantage or benefit in its 
corporate capacity, but which it is bound to see performed 
in pursuance of a duty imposed by law for the general wel¬ 
fare of the incorporators or the community, such officer can¬ 
not be regarded as the servant or agent of the town for whose 
negligence or want of skill in the performance of his duties 

* 
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a town or city can be held liable. The court held that the 
maxim respondeat mperior was not applicable to the acts 
and conduct of an officer so appointed or elected, laying 
down the general rule that municipal corporations are not 
liable in damages in such cases unless the right of action is . 
given by statute. This doctrine was again applied in the 
same State in the case of Lynde vs. City of Rockland, 66 
Maine, 309, where it was sought to recover in damages from 
the city of Rockland because its health committee took pos¬ 
session of plaintiff’s hotel, against his remonstrances, and 
held and used it for a pest house for a considerable time, 
ruining his business and endangering his life. In that case 
the court said; 

“It is impossible to construe the declaration before 
us except as one of trespass on the case in which the 
plaintiff seeks to hold the city responsible for alleged 
wron^ul acts of the officials elected by it to perform 
certain duties imposed by the law of the city. That 
no action against the city' can be maintained upon 
such facts as are here alleged must be regarded as set¬ 
tled law in this State.” 

(Qting Mitchell vs. Rockland, 52 Maine, 118, 
and Dillon on Municipal Corporations, sec. 
772.) 

The case of Bryant vs. City of St. Paul, 33 Minn., 289, is 
a particularly well-considered case in which the doctrine 
under discussion is applied in an action where the plaintiff 
sought to charge the defendant city for misfeasance or negli¬ 
gence of the board of health or its agents in leaving a vault 
upon private property open and exposed, after removing the 
contents, in consequence of which the plaintiff, without fault 
on her part, fell into the vault and suffered serious injury. 
It appeared that the city charter constituted a board of 
health a separate body, to be composed of a city engineer, 
city physician or health officer, and four members of the 
city council, appointed by the president thereof, and the 
board’s powers and duties were specifically defined and it 


was authorized to make its own rules and by-lawS) and to en¬ 
force the State laws relating to the care and presenration of 
the public health. The court said : 

''It is usual either by general law or in municipal 
^a^rs to confer such authority upon local boards of 
health to ^ exercised under the general police power 
of the State, and it is entirely immaterial, as affect¬ 
ing the question of the nature of the duties devolving 
upon ^ch board, and the question of municipal re- 
sponabihty, in what m^ner the legislature may d«- 
tem^e ^d authorize its members to be appointed 
whether by the corporation, or otherwise.” 

(Citing Maxmillian va. Mayor, 62 N. Y 160* 
Fisher vs. Boston, 104 Maas., 87.) ' ' 

The charter (of the city) also contains general 
provisions authorizing the common council, by ordi- 
n^ce, to remove and abate nuisances injurious to 
the public health, and to make regulations for the 
preservation of health and the suppression of dis- 
ea^ and to inake and enforce quarantine laws. 

“The auction then presented for our considera¬ 
tion IS whether the alleged negligence of the board 
created a corporate liability as against the city. The 
duty IS im^sed by the legislature upon the board of 
health, under the ^lice power, to be exercised for 
the benefit of the pubhc generally. It is one in which 
toe city corporation has no particular interest and 
from which it derives no special advantage in its cor¬ 
porate capacity, and we think it clear that, as respects 
an a^ncy thus creat^ for the pubhc service the city 

manner in which 

such service is performed by the board.” 

Municipal Corporations, sections 

976, etc. 

Il* is bound to discharge its official duty not bv 
virtue of Its responsibility to the municipality but 
for the ^neral welfare of the community, and no 
action will he against the city for the acts of the 
board unless given by statute. 

“The duties of such oflScers are not of that ©f 
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municipal or corporate duties with which the cor¬ 
poration is charged in consideration of charter privi¬ 
leges, but are police or governmental functions, 
which could be di^harged equally well through 
agents appointed by the State, though usually asso¬ 
ciated with and appointed by the municipal body. 
TJU natv/re of the duties as public are the same %n 
either case,** 

In the case of the City of Winona vs, Botzet, decided by 
the United States Circuit Court of Appeals, 8th circuit, 
March, 1909 (169 Fed. Rep., 321), this question is again 
presented and carefully considered, a large number of au¬ 
thorities being cited by the court in rendering its opinion. 
The court in that opinion said: 

“The city has two classes of powers, the one legis¬ 
lative, public, in the exercise of which it acts as a 
political subdivision and delegate of the State and 
governs its people, the other private, corporate, busi¬ 
ness, in the exercise of which it acts for the advan¬ 
tage of the inhabitants of the city and of itself as^ a 
legal personality. For the acts and omissions of its 
officers and agents in the exercise of powers of the 
former class, such as ♦ ♦ ♦ the power through its 
board of health or other agency to protect its inhab¬ 
itants against disease and unsanitary conditions, and 
to care for the sick, the city, like the State, is not 
liable to pay damages in civil actions.” 

This question again arose in the State of Michigan in the 
case of Gilboy vs. Detroit, 115 Michigan, 121. Gilboy 
sought to recover from the city of Detroit for damages oc¬ 
casioned him by reason of the negligence of the city^s board 
of health in failing to quarantine a person suffering from 
smallpox, who applied to plaintiff for lodging, was received, 
and subsequently fell ill with smallpox, whereupon plaintiff 
suffered great loss and damage. The doctrine of respondeat 
superior was held inapplicable, the court in its opinion 
(quoting extensively from the opinion of Chief Justice Fol- 
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ger, rendered in the case of Maxmillian vs. Mayor, reported 
in 62 N. Y,, 160), said: 

“The record presents the sole question, is a mumc^ 
pality liable for the negligence of officers of the board 
of health in the performance of their duty. Counsel 
for the plaintiffs cite no authorities to support their 
contentions, and probably for the very good reason 
that none can be found. The authorities universally 
hold to the contrary. The universal rule is that such 
officers are not acting for private but for public pitf- 
poses. They represent the entire State through the 
municipality, a political subdivision of the State; 
and municipalities, in the absence of express statutes 
fixing liability, are not liable for the negligence of 
such officers and boards.” 


The municipality is not liable for the negligence of its 
board of health in causing death, even when death was the 
direct result of exposure to smallpox contracted by the de¬ 
cedent in and about the demolition of an old and disused 
pest-house (Nicholson vs. City of Detroit, 129 Michigan, 
246); or for the destruction of private property, burned in 
the process of disinfection or fumigation (Perry vs. City of 
Oregon, 139 Ill. Apps., 606 (1908); Louisa County ys. 
Yancey, 109 Va. Apps., 229; Lowe vs. Conroy, 120 Wis^, 
151 • 1 A. R. C., 1043); or for the action of its board of health 
ip abating a nuisance (a pond), which nuisance was abated 
by the removal of a dam, resulting in a change of the co^ 
of a river so as to undermine foundations (Bamber vs. 
of Rochester, Howard’s Practice Reports, vol. 63, p. 103); 
or for the loss of a slave through the carelessneffi and n^- 
gence of the city hospital authorities (CSty of Richmond vs. 

Long’s Administrator, 94 Am. Decisions, 461). ... . 

tL principle of the non-liability of a mumcipahty to 
answer in damages for the maintenance by it of a 
ment is setUed law in this jurisdiction. Brown v». 
of Columbia, 29 Apps., 273, this court m *«,* «*“ “3^ 
“in no case has the liability of the District of Columbia been 


\ 
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declared for failure to perform a general governmental du^ 

In principle there is no difference between failure to 
form and negligent performance; but ^ * 

that there is a difference, surely a performance of a du^ 
even though it be accompanied by n®gl'Sence, is ^ 
reprehensible than quiescent failur^ Sumhia has 

nounced by this court in Brown m -iSs TolTi 

been folowed in Haga ra. D. C law, 
r*. D. C., law number 49893; Hermann O' 
her 56168, and Mullen, administrator, vs. D. C. «< al., 

number 51123. The case la.«t mentioned was a suit “ 

Tn toSs for death, alleged to have 
the negltonce of an agent of the Health Office, District of 
Columbia^ in vaccinating the decedent. On motion of ^ - 
S for the District of Columbia, the trial j«dge di^t^ a 
ZL for the District, holding that f^ 

spond^at supericrr did not apply, and 

nnlnmhia is not liable to answer in damages for the neg 

S;rS ,h. i .r .n.-l.n. of b»l(h •!.«. 

•’’C.'nrSS. ."<1 ■”<1“'^ 

i. ,L! i.' th. »' •<*»' "" ; 

' nlained of- is it governmental, general, public, or is i 
pnTate sLial, or corporate? If the former, then the 
niunicipalBy is not liable. It 

has failed to distinguish the principle ^ 

in this case from the principle of 

plied by the courts of this and other jurisdictions in ^ 
mtellv dissimilar in theory. The cases cited in aPPeWant 
brief are without exception, decided on the pnncip e 
the municipality is liable for the unskillful perforinance by 
i, of „ ministerial duty such as its oTum 

bridge (Weightman m 39 U g ’ A of a 

safe streets (D. C. vs. Wood^iy, 1^9 ^ 

nuisance (Roth vs. D. C., 16 Apps. D. C., 323). Ihis 
. d^trine was also applied and held to be the basis of recovery 


t 
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^ in the case of Rochester White Lead Company vs. City of 

Rochester, 3rd N. Y., 463, which case is also cited by i^pel* 
^ lant These cases and the doctrine applied in them are 

both so well known to this court as to need no further com¬ 
ment, and the sections from Dillon cited in appellant’s brief 
announce that doctrine, which, however, is wholly inappli- 
cable to this case. 

. Appellant’s counsel in his brief says, page one, “To that 

declaration a demurrer was filed: Thus admitting not only 
* the truth of the facts upon which the claim for damages was 

based, but also that those facts were well pleaded.” Of 
course, it is hardly necessary to say that the demurrer filed 
^ by the District of Columbia admits the truth of the facts set 

up in the declaration and the sufficiency of the pleading 
thereof only for the purpose of the demurrer. Section 1533, 
* Code D. C.: 

“Waiver of Demurrer.—In all cases, civil or crim- 
y inal, in which any or either party shall demur to 

any indictment, declaration, or other pleading of the 
adverse party, and said demurrer shall be overruled, 
the party demurring shall have the right to plead 
over, by traverse or otherwise, without waiving his 
said demurrer; and upon appeal shall have the right 
to insist upon his demurrer and have the benefit 
thereof as fully as if he had not pleaded over.” 

It is, therefore, respectfully submitted that the court com- 
mitted no error in sustaining the demurrer and dismissing 
the plaintiff’s declaration. 

Respectfully submitted, 

CONRAD H. SYME, 

Corporation Comisel, 

• ROB’T L. WILLIAMS, 

Assistant Corporation Counsel. 
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